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of Oslo’s recent repudiation at the UN)."® The relationship between the authorities
in the West Bank and Hamas needs to be explained to reflect Hamas status as a local
government authority formally part of the unity government under international law.

A veridical approach to international law-based ‘internationalisation’ efforts proposes
an epistemic shift that would not only refine our understanding of the effects of
international legality and the arenas and techniques for its activation, but also interrogate
the veridicality of current Palestinian approaches and aspirations to justice and peace
through international law. In other words, knowing all too well that international law is
used instrumentally, formulated indeterminately and enforced politically, what should
be the role of international law in the Palestinian liberation struggle? Appealing to
international law as the most objective system to discursively narrate a condition of
domination and dispossession is certainly reasonable, but expecting that left to their
own devices international or domestic processes do more than affirm and condemn such
illegalities is at best wishful.

U1 See also, Valentina Azarova, ‘An international legal demarche for human rights? Perils and prospects of the

Palestinian UN bid, International Journal of Human Rights, Vol 18, No 4-5 (2014).
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legal and financial risks arising from business operations in settlements are a further
indication of the operation of a legal need to ensure that internationally unlawful facts
are not given legal effect by domestic law.!"*!

IV Concluding remarks: mirroring international legality in Palestinian
practice

To exemplify Palestine’s seriousness about the use of international law and its
accountability mechanisms, an international law-based strategy for ‘internationalisation’
needs to be based not only on a veridical approach to others’ international law obligations
—and their operations in the domestic/internal orders of third party actors — but also on
the effects of these obligations on Palestine’s position. The full activation of Palestine’s
international legal personality as a state requires that Palestine become not only a subject
that demands respect for rights in different international fora, but also one that conforms
its conduct with applicable international rules.

Foremost, Palestine should ensure domestic conformity with international human rights
law, humanitarian law, and criminal law (including positive complementary through
domestic investigations, based on adequate legislation and institutional reform. By
fulfilling its reporting obligations to human rights treaty bodies, for instance, it could
substantiate the reach of Israeli illegal misconduct and evidence the limits of its ability to
exercise basic governance powers due to Israeli occupying forces’ policies of annexation
and encroachment on local authority in a manner that exceeds the duty-based authority
of an occupying power. By enacting a cultural heritage protection law and documenting
the challenges to its enforcement, for instance, alongside the listing of Palestinian world
heritage sites, Palestinian bodies can enhance their authority and credibly vis-a-vis third
parties and more readily raise suspicion about the origin of ‘Israeli’ artefacts.

A further set of housekeeping measures concerns the structures of Palestinian
representation in the international system, including in particular the government of the
State of Palestine: there is an urgent need to distinguish between the Palestinian Authority
and the government of the State of Palestine, while maintaining the role of the PLO as
the representative of all Palestinians, including the Diaspora.” It is crucial to clearly
distinguish the actions of the Palestinian Authority that result from Israel’s coercion,
from the acts of the government of the State of Palestine (until its dismantling as part

(4] Notably, third states and international organisations who need to avoid giving legal effect to unlawful acts could

seek Israel’'s cooperation to obtain information about allegedly Israeli misconduct to resolve suspicion, potentially
favourably; e.g. states concerned by destruction of their funded infrastructure in the so called ‘Area C’ of the West
Bank have begun to gather demolition orders to keep track of Israeli officials and laws behind such acts.
g appears symptomatic that, as noted, Palestine’s 12(3) declaration was regrettably submitted to the ICC in 2009 on
Palestinian Authority rather than PLO letterhead.
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in settlements. Whereas downstream illegality refers to the procurement of settlement-
produced products or the engagement in military cooperation entailing recognition of
Israeli practices that systematically violate IHL as lawful, which can create serious risks
of criminal liability and financial penalty for companies and individuals. In other words,
the illegality under domestic law ensues from the fact that Israeli domestic law cannot
be recognised (and as such does not exist) as a legal and lawful basis for the third party
actor’s activities.

Similarly to the domestication of UNESCO law, many states’ domestic laws rely on
the operation of ICL and complement it by averting against their domestic jurisdiction
becoming a haven for international criminals or their activities through the financial or
otherwise support and complicity of the third state’s nationals in such acts. The ICC’s
examination of the situation in Palestine means third party states are likely to become
even more acutely aware of these risks. Given international criminal law’s “personification
effect”, foreign states might find it necessary to restrict transfers of funds and travel, inter
alia, of specific individuals and private entities involved in criminal conduct, including
settler land acquisition and management companies. Such criminality-based measures
against specific persons and entities were part of the EU’s response to Russia’s unlawful
annexation of Crimea.

In turn, at the institutional level, some third party states have become aware of the
risks of their arms sales and military cooperation with Israel due to the Israeli military’s
abhorrent record of compliance with international humanitarian and human rights law
during hostilities in Gaza."¥ Following the summer 2014 Gaza war, which Israel code-
named Operation Protective Edge, the UK initiated a review of 12 active export licenses
for arms and military equipment to Israel (worth £7 billion annually from January to
June 2014), and decided to suspend them in the event that hostilities recommence,
whereas Spain banned all arms exports to Israel (it sold €4.9 million of grenade fuses,
optical systems, and other arms to Israel in 2013). Then, in October 2014, Israel was
apparently excluded from multinational air force drills in Italy.

What more, since the aim of domestic regulatory processes is to manage and avoid
risks to the public order and the domestic rule of law, they often operate on the basis
of reasonable suspicion: if third state cannot appropriately rely and extend comity to
Israeli practice, their public and private entities could become required — under domestic
legal obligations — to review and in some cases terminate such relations. The business
advisories issued by about 18 EU governments warning their corporate nationals of the

1 This is not to say that Israel’s very use of lethal force against Palestinian groups in Gaza in at least three major

altercations since 2008 was lawful since as an occupying power Israel is under an obligation to maintain public
order and to guarantee basic rights to the protected persons under its control. Notwithstanding the consensus under
international law, Israel claims a right to self-defense and denies the ‘occupied’ status of the Gaza Strip. Sharon Weill
& Valentina Azarova, ‘The 2014 Gaza War: Reflections on jus ad bellum, jus in bello, and accountability’, in Annyssa
Bellal (ed.), The War Report 2014 (Oxford University Press, 2015) 360.
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domestic listing of West Bank sites as cultural heritage located inside Israel’s borders.
By listing Palestinian sites on the world heritage list, Palestine could moreover assert its
internationally-recognised sovereign rights over sites listed under Israeli law.

Despite Israel’s position on the work of the Human Rights Council, which fundamentally
undermines its authority and credibility, it continues to engage with the treaty body
system and is fully aware of the significance of the UN’s standard-setting function.
Hence, detailed reporting on Israeli (proxy) violations through the co-option and
coercion of Palestinian authorities, entailing both wrongful actions and omissions,
could be coupled with challenges against fundamental aspects of Israel’s Core Common
Document on file with the Council, in order to both set the record straight about Israel’s
self-definition and actions, as well as further UN mechanism-based processes. In June
2015, after concerted lobbying by rights groups exposing the facts about the number of
child casualties resulting from Israeli actions, Isracl narrowly escaped being included on
the SG’s Special Rapporteur on Children and Armed Conflict’s list of shame in its 2015
by mobilizing political pressure to reverse the decision.

ii. International criminality in third state orders

The UNESCO regulatory framework and institutional arena — including the eight
conventions and protocols ratified by Palestine in 2012 — is a springboard for raising
concerns about third party involvement and implication in illegalicyy. UNESCO’s
conventions are not only widely ratified, but also some of the international instruments
most rigorously incorporated in domestic law. Domestic criminal and civil laws prohibit
the exhibition, sale, or otherwise transfer of illegally procured cultural property, affecting
both museums and private dealers."” In other words, by permitting their nationals
to receive illegally-transferred cultural property or become involved in archaeological
projects through Israeli institutions operating in occupied territory (under Israeli
domestic law), third state authorities are risking both their nationals’ involvement in
illegal activities and the deficient implementation of domestic law.

In both types of cases, public and private third party actors can incur liability under
their domestic/internal order for both up and downstream effects of international
illegality. Cases of upstream illegality are more common, including the business activities
of foreign companies in Israeli settlements, including by servicing an Israeli business
partner, which inevitable entail their reliance on Israeli domestic law for licensing, titles,
taxes and other paperwork. The same would apply to tour sites and agents operating
in settlements, as well as support originating from third state to charitable activities

21 The only reason Canada refused to seize the ‘Dead Sea Scrolls’ from the Royal Ontario Museum in 2010 was

the fact that the Canadian penal code requires Palestine, the country of origin, was not a member of UNESCO.
Valentina Azarova & Nidal Sliman, Activating Palestine’s UNESCO Membership, Al-Shabaka, March 2014 <https://
al-shabaka.org/talks/activating-palestines-unesco-membership/>.
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‘good standing’ in international organisations

i. Challenging Israel’s

This rationale and model of enforcement has potential for challenging Israel’s ‘good
standing’ in international organisations. If used effectively, international bodies
declarative role of determining illegalities and affirming rights can both deconstruct and
expose Isracli domestic legal practices, structures and networks of public and private
perpetrators of internationally illegal acts, and catalyse the ‘ripple’ effects of international
illegality on the internal regulatory orders of international organisations.

The Israeli Football Association’s membership in FIFA and UEFA set of fora for such
enforcement opportunities.”’ Namely, the rules of procedure on membership could
be used to seck the Isracli Association’s suspension for territorial violations, as was the
case with the former Yugoslavia. Similar prospects are in stock at UEFA, who decided
not to recognize and prohibit Crimean clubs from playing under the auspices of the
Russian Football Union.®™ Instead of submitting a motion to demand recognition of
the Palestine Football Association as “the sole governing body responsible for organizing
and supervising football in all of its forms in the territory of Palestine”, at the FIFA
meeting in summer 2015, the Palestinian delegation should have also sought to trigger
the internal regulatory processes that resulted in the adoption of such decisions.

Based on the abovementioned internal corrective processes at work in the EU-Israel
context,” in 2010, upon its accession to the OECD, the Israeli General Office of Statistics
committed to submit to the OECD disaggregated statistical data distinguishing between
Israel’s pre-1967 borders and the occupied territories it administers."” The basis for these
measures was OECD by-laws and regulations on data-protection, the implementation
of which was driven by the organisation’s existential need to keep its house in order.""
This rationale could also be activated to challenge Israel’s standing in UNESCO, given
both its systematic violations of UNESCO conventions in the occupied territories since
1967 and the territorial scope of the application of its membership, including through

Art. 84 FIFA Statute “Associations, Leagues or Clubs that are affiliated to a Member may only join another Member
or take part in competitions on that Member’s territory under exceptional circumstances”; cited in Andreas
Zimmermann, ‘Palestine v. Israel: 1:0? Palestine, Israel and FIFA: What Are the Laws of the Game? Part II), EJIL:
Talk!, 25 June 2015 <http://www.ejiltalk.org/palestine-v-israel-1-0-palestine-israel-and-fifa-what-are-the-laws-of-
the-game-part-ii/>.

“ UERA Emergency Panel decision on Crimean clubs, 22 August 2014 <http://www.uefa.org/about-uefa/news/
newsid=2134978.html>; cited in Ibid.

®l" Valentina Azarova, ‘Legal house-keeping in the EU, Open Democracy, 31 July 2013 <https://www.opendemocracy.

net/opensecurity/valentina-azarov/legal-house-keeping-in-eu>.
17 Statement by the Government of the State of Israel concerning the acceptance by the State of Israel of the obligations
of membership in the OECD [item 1(iv)]; Decision of the OECD Council to invite the State of Israel to accede to the
convention on the OECD / C(2010)42/ FINAL; Report of the OECD Secretary General on the accession of Israel to
the Organisation / C(2010)42/ REV2 [item 35]; cited in Krassimir Y. Nikolov, ‘Ashton’s Second Hat: The EU Funding
Guidelines on Israel as a Post-Lisbon Instrument of European Foreign Policy Making), Diplomacy (2014).
" Ibid. Other aspects of OECD cooperation with Israel, including in the tourism sector, could arguably be triggered

to follow suit on this differentiation.
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domestic orders of international organisations, third party states and private actors,
including businesses and charitable associations. The purpose is not only to scandalise
Israeli internationally unlawful acts, but to alert third party actors, states and international
bodies of the legal and political risks to their ability to respect their own international
legal and domestic law obligations as a result of relations with Israeli entities.

III Activating domestic/internal law-based enforcement processes

While a detailed account of the techniques by which such processes can be activated goes
beyond the ambits of this paper, a number of key guiding principles are of note, which are
then elucidated based on an exemplary set of potential enforcement opportunities. First,
the regulatory process that we seek to trigger needs to be based on domestic/internal law,
and not international law. What this also means is that we have to consider the inductive
sources of international law — indicators of the rules of transnational governance found
in and operationalized by domestic law — shaped by state practice and consent through
domestic legal orders and not standalone international norms that prescribe state action
deductively. Secondly, domestic courts asked to adjudicate either extraterritorial issues or
questions of international legality are likely to shy away in deference to their executive
branch; whereas, domestic/internal regulatory authorities charged with the protection
of the domestic legal order are considered matters of domestic prerogative, subject to
administrative legal regulation.

Thirdly, triggering domestic/internal regulation of international legality requires
specificity: the specific international norms and their specific operation in specific
domestic laws, regulations; as well as the specific aspects of internationally illegal conduct
and facts and their potential to effectuate deficient implementation of domestic law. To
operationalize these links, they need to be presented as artful constructions that trigger
the regulatory authority of relevant domestic/internal bodies charged with oversight of
the implementation of specific domestic legal provisions. Relatedly, as distinct from an
‘unrealistic’ approach to the operation of international law through prescriptive speech
acts looking to exert compliance in the absence of ‘hard” power, such interventions are
aimed at the activation of specific regulatory processes and can have real prospect in
achieving specific results by triggering concrete consequences in domestic/internal law.

Palestine can use its international treaty obligations and reporting duties to substantiate
and crystallise the reach and effects of Israeli wrongdoing — for instance, by unveiling
Israel’s control over all domains of life in the West Bank and Gaza through the UN
human rights treaty bodies monitoring and reporting system — but it cannot guarantee
that the internal regulatory processes of international organisations create implications
beyond repeated condemnation and closer scrutiny. The awareness raising stage is of
course crucial, but it is arguably also over-saturated. Bringing states and international
actors to understand the concrete effects on their domestic/internal order of their reliance
on and presumption of legality of Israeli acts and the facts they produce.
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to uphold consistency and ensure legal certainty in the application of domestic law,
domestic regulatory authorities need to manage external risks arising from engagements
by their authorities and nationals that are structured in a manner that relies on and gives
legal effect to the internationally unlawful acts of a foreign wrongdoing authority, such
as Israel. Since such regulatory processes are driven by the existential juridical need of
law-abiding states and international organisations to protect themselves from the effects
of the internationally unlawful acts of a foreign authority on domestic law and public
policy commitments, the need to uphold the integrity of the rule of international law is
a by-product of the need to maintain the integrity of the domestic legal order.

There are two principal reasons why engagements between third state-based actors and
Israeli entities can produce risks for the third state’s domestic orders: 1) the Israeli public or
private entity is either based or operates in occupied territory (including illegally annexed
territory) under Isracli domestic law, and in contravention of the law on territoriality;
or 2) the Israeli entity or individual is systematically involved in illegal acts, structurally
embedded in Israeli institutional and legal practice, including widespread violations of
international humanitarian law that may amount to international crimes.

In sum, this model of enforcement is essentially based on two presumptions: 1)
international law has close links with and produces consequences in domestic law; and 2)
concrete domestic/internal regulatory processes that rely on criteria of legality enshrined
in international law can activate effective acts of compliance with international law,
and in some cases also inter-state enforcement. Recent examples of such measures and
policies by law-abiding third states include the EU’s ‘restrictive measures’ package against
Russia for its annexation of Crimea, which consists of both politically-willed and legally-
necessitated measures targeting specific transactions, persons and business sectors.”) A
more subtle, albeit at times less coherent process, has also been taking place in the
context of EU-Israel relations and more broadly, transactions between Israeli entities
and European public and private actors; propelled by the work of the MATTIN Group
and documented by a June 2015 European Council for Foreign Relations policy paper.!®

An ‘integrated’ approach to international law-based ‘internationalisation” should look
to domestic/internal regulatory processes — such an approach can give content to
international legal obligations and result in the review and in some cases termination of
engagements that ‘implicate’ third party actors in the wrongdoing state’s unlawful acts.
A strategy for triggering such enforcement processes needs to be based on a thorough,
closely tailored understanding of the effects of international legality on the internal and

In June 2014, for instance, EU prohibited imports from Crimea (Council Decision 2014/386/CFSP & Council
Regulation (EU) No 692/2014) as part of a broader EU non-recognition policy on the internationally illegal facts
produced by Russia.

European Council on Foreign Relations, EU Differentiation and Israeli Settlements (June 2015) <http://www.ecfr.eu/
publications/summary/eu_differentiation_and_israeli_settlements3076>. Krassimir Y Nikolov, ‘Ashton’s second hat:
The EU Funding Guidelines on Israel as a Post-Lisbon Instrument of European Foreign Policy Making), Diplomacy
(2014) 167.
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Since the political spotlight on the ICC that has made it out as a panacea for the conflict,
and as such deprives it of the political ‘breathing space’ required for it to do its work,
this paper focuses on the need to broaden the scope and form of Palestinian appeals to
international law, mechanisms and processes in a manner that captures the veridical (true
to life) effects of international legality on state conduct. The paper begins by setting the
stage for the arena of an under-studied and under-exploited set of domestic/internal
law based processes of international norm enforcement (II); and proceeds by flagging
a number of opportunities for alternative forms of enforcement to both exemplify the
techniques that could activate these processes (I1I). By way of conclusion, some remarks
are provided on the way the Palestinian domestic order needs to mirror the effects of
international legality, through a set of domestic house-keeping measures needed to be
able to credibly further these ‘internationalisation’ efforts and guarantee their political
and legal success (IV).

IT A veridical approach to international law’s operationalization

International law’s dogma is that its operation is politically-driven: states invoke
international law ex post and in an accessorial manner to justify political decisions, and
evade the application of international rules when politically convenient. Yet, this is also
a source of the most common erroneous perception about international law-based act of
compliance being all discursive and instrumental — a form of ‘governmentality through
law’. This relegation of the international legal order to the domain of political ‘good will’,
is at least partly a product of the strict separation between domestic/internal regulatory
processes from compliance with international norms, we have relegated compliance with
international law. The truth is that the adjudication of facts, situations and authority
under international law — through production of normative facts about internationally
illegal acts and situations — is most pronounced in terms of its concrete legal effects in the
context of domestic/internal regulatory processes.

What conventional understandings of state compliance with international law often
sidestep and misconstrue is the fact that there is a category of what could be referred
to as ‘real’ or ‘pure’ instances of compliance with international law: whereby a state or
international actor chooses a certain course of action because it is legally-necessitated by
their domestic or internal regulatory order, and not because it is politically willed and
suitable. Such actions are based on the reliance of domestic law on international norms to
assess the legality of the conduct of public and private actors subject to their jurisdiction.
States have placed high stakes in the international legal order as a form of transnational
governance and criteria of legality from certain specialized bodies of international law are
incorporated widely into domestic regulatory processes, e.g. corporate governance, trade,
immigration control.

In the domestic/internal domain, compliance with international rules is understood as
more than mere political etiquette balanced against other foreign policy considerations:
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slow-walk Palestine’s preliminary examination into oblivion, short of ever deciding not
to investigate, human rights organisations confirm that she continues to assure that her
work is underway."

A key aspect of the preliminary examination, in addition to examining the gravity of the
situations and the type of cases at hand, is the question of complementarity — central to
the operation of the ICC — which essentially prioritises national proceedings, and can
investigate and prosecute only those cases that a party to the conflict is either unwilling
or unable to prosecute domestically (Art 17 of the Rome Statute). Israeli institutional
practices not only produce internationally unlawful acts but have also, unsurprisingly,
barred accountability and relied on internationally unlawful investigative practices in its
extensive attempts to head off international processes.” Since the 2014 Gaza war, Israel
has multiplied its efforts to head off international accountability processes — an insidious
campaign for ‘positive complementarity’."” Isracl went from using ‘statchood’ as a sword
vis-a-vis the ICC since 2009, to using ‘complementarity’ as a shield."”

Israel’s performances of international legality are imbued with a culture of legality that
inherently rejects the application of international law: Israel considers the West Bank,
including East Jerusalem, as part of its domestic territory; refuses the application of
the law of occupation to the Gaza Strip; and deprives Palestinian armed groups of
belligerency status or rights. The most prevalent and long-standing Israeli internationally
unlawful acts are twofold: infractions of the international law on territoriality, and
systematic violations of international humanitarian and human rights law. Given Israel’s
long-standing institutional unwillingness to genuinely respect international law — having
severe consequences on the rule of international law more generally — the discussion
should focus not on whether Israel is willing genuinely to investigate, but rather whether
it is institutionally capable of ‘willing’ to act in accordance with international law.

. Visiting Lecturer, Holy Spirit University of Kaslik, Lebanon; Research Fellow, Institute of Law, Birzeit University,

Palestine; Gaza IHL consultant for Amnesty International; adviser to other organisations in and on Palestine since
2007. This non-paper is based on remarks made at an Institute of Law ‘legal encounter’ on the ICC in May 2015,
and on the presenter’s work with Al-Haq, MATTIN and Amnesty International; as well as independent research
published in peer-reviewed journals (some cited below). Comments most welcome: [valentinaazarov@gmail.com].
ICC Prosecutor Bensouda’s Office has also signaled that it may require an Art 14 state party referral from Palestine
with specific cases; though this is should not limit the material scope of any investigations based on the Art 12(3) ad
hoc self-referral concerning 13 June 2014 onwards.

See, on Israel’s unwillingness under the complementarity principle, Valentina Azarova & Sharon Weill, Tsrael’s
Unwillingness: The Follow-Up Investigations to the UN Gaza Conflict Report and International Criminal Justice,
International Criminal Law Review (2012).

The international law term used to refer to the ICC’s efforts to bring about credible, genuine domestic investigations
as part of its mandate of deterrence - since non-genuine, unwilling investigations would be miss the mark and
require ICC intervention.

This has manifested in a series of reports: a 277-pager released in June 2015 providing a general account of the Gaza
2014, coupled with ongoing internal investigations by the MAG of specific cases; a September 2015follow-up report
on the implementation of Turkel II; and a forthcoming report by the State comptroller on political and military
echelons decision-making.
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Law-Based ‘Internationalisation’ of Palestinian

Rights:

Towards A Veridical Approach to International
Laws’ Operationalisation

Dr. Valentina Azarova*

I Backdrop: ICC hype and the limits of conventional international law
enforcement

Since Palestine’s long-awaited double-barrelled triggering of the ICC’s jurisdiction —
through accession (art 15 of the Rome Statute) and ad hoc self-referral (art 12(3) of
the Statute) — there has been much ado about the prospects of international (criminal)
accountability for individuals and, at least indirectly, the State of Israel, as the ICC’s
wheels of justice begin to turn. Yet, the Court’s monumental mandate — a hard-rule based
international judiciary charged with combatting international impunity in contexts of
perpetual conflict — is, in practice, subject to overbearing political pressures, as well as
a considerable resource related limitations. The Court relies heavily on state consent,
as late Cassese famously put it: it a “giant without arms or legs” that “needs artificial
limbs to walk and work”. While, experts observe, there is still a chance the OTP will
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